UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Subregion 36
THE GUARD PUBLISHING COMPANY
d/b/a THE REGISTER GUARD |
CASES 36-CA-8743-1
Respondent 36-CA-8849-1
36-CA-8789-1
and 36-CA-8842-1
EUGENE NEWSPAPER GUILD, |

LOCAL 37194, TNG-CWA, AFL-CIO

BRIEF SUBMITTED ON BEHALF OF THE CHARGING PARTY’S CROSS-
EXCEPTIONS TO DECISION OF ADMINISTRATIVE LAW JUDGE

The Charging Party has filed a Cross-exception to Administrative Law Judge (“ALJ”)
John J. McCarrick’s failure to find that the maintenance of Respondent’s Commuiiications
Policy, which prohibits solicitations on the communications system, even during non-
working time, is a facially overbroad no-solicitation policy. The Charging Party urges that
Board adapt its rationale in Republic Aviation v. NLRB, 324 U.S. 793 (1945) to the modemn
office workplace and find a right under Section 7 of the National Labor Relations Act (“the
Act”) to communicate for mutual aid and protection or in support of collective bargaining
via the workplace e-mail system to such extent as is sonsistent with an employer’s valid
interest in productivity and discép]ine. The Charging P#rty a]s;o files a Cross-exception to
the ALJ’s failure to find that the Company’s Counterproposal 26 would compel the Union

to waive unit members’ rights to use e-mail for Section 7 purposes.

1. STATEMENT OF FACTS

The ALJ found that the Eugene Newspaper Guild represents employees at the Eugene
Register Guard in the following departments: Editorial, Circulation, Business Office, Display

and Classified Advertising, Human Resources, Promotion, and Information Systems. See



D.1, 1.41-44; Resp. Ex. 5.' The ALJ found that the Guild represents rcporters,
photographers, copy editors, business office employees, secretaries, clerks, news aids,
advertising employees, and district managers. D.1, L.44; D2, L1-2; Tr.p. 72. Testimony
was given about extensive newsroom employee use of their computers and email systems,
including by reporters and copy editors; the ALJ found that all but 15 employees have e-mail
access. D.2, 1..9-10; Tr. 356-57; Tr. 131:3-8; Tr. 378:14-17; Tr. 380:3-11.

The Respondent promulgated a Communications Policy, which applies to the use of
Respondent’s communications systems, D.3, L.14-15, including its e-mail system. G.C. Ex.
2. The Communications Policy prohibitc;%?on job-related solicitations. D3,L16-19; G.C.
Ex. 2. The ALJ found that the Respondent disciplined Ms. Suzi Prozanski, an employee of
the Respondent and President of the Union, for sending e-mails to other employees regarding
union activities on the company e-mail system. D.3,1.29-30; D.9, 1..6-10. The ALJ also
found that the Communications Policy was applied in a discriminatory manner against union
activity. D.7,L.19-21. However, the ALJ found that the Communications Policy itself was
not a facially overbroad no-solicitation rule. D.7,1..30-32.

The ALJ also found that the Register-Guard’s insistence in bargaining upon
Counterproposal 26 (“CP 26") which codified its communications policy to prohibit union
use of e-mail, a policy which had previously been enforced in a discriminatory manner, was
therefore an illegal subject of bargaining. D.10, L.36-38. The ALJ did not address, however,
whether CP 26 would compel the Union to waive unit members’ rights to use e-mail for

Section 7 purposes.

'Reference to the Record will be made as follows: Reference to the Transcript will be designated
as “Tr.”; references to Exhibits will be designated as “Ex.”; references to the Administrative Law
Judge’s decision will be designated as “D.”. References to specific lines will be designated as
“L”, or by a semicolon following the page cite.
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1. ARGUMENT

A. The ALJ erred in not finding that Respondent’s maintenance of the overly broad
Communications Policy violated Section 8(a)(1) of the Act.
(Charging Party’s Cross-exceptions 1-5)

In this workplace in which most bargaining unit members utilize computers and
email for work purposes, as well as for the kind of conversation that traditionally takes
place on breaks in work areas and break rooms and over the telephone, the employer may
not insist that employees be prohibited from engaging in any Section 7 expression (other
than decertification) via email. The Charging Party excepts to the failure of the ALJ to
hold that the computer and the e-mail system in this workplace is such a common forum
for workplace production, conversation, comment and communication that it constitutes a
“work area” within the meaning of Republic Aviation, and that as such, the Respondent
may not prohibit union or Section 7 e-mail communications, except during working hours
or to the extent that productivity or discipline may require.

In issuing complaint in this case and other similar cases, the General Counsel 1s
performing his Congressionally mandated task of promoting the purposes of the NLRA
through time and changing workplace circumstances. The use of computers and e-mail
has fundamentally changed the way many office workers communicate for work and
nonwork purposes. In other areas of the law, the courts are adjusting and reconciling
established doctrine to the new economic and social realities that the computer and
internet are creating. The Supreme Court recently remarked upon the historical
uniqueness of this technology and the need to revisit legal doctrines in light of such recent
technological changes. Reno v. ACLU, 521 U.S. 844, 117 S.Ct. 2329 (1997)(in case
striking down certain provisions of the Communications Decency Act as violating the
First Amendment, the Court noted that the various tools of electronic communications
“constitute a unique medium known to its users as ‘cyberspace’— located in no particular

geographic location but available to anyone, anywhere in the world, with access to the
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Internet.”).

The ALJ erred in not finding that Respondent’s e-mail system was a work area,
within the meaning of Republic Aviation and its progeny. The General Counsel has
argued that regularly used email systems constitute work areas within which employees
enjoy Section 7 rights to communicate about terms and conditions of employment and
representational matters. In this case, employees in the newsroom regularly use their
computers and their e-mail systems for multiple work purposes. Indeed, the testimony
from reporters reflects that when they are not outside the building, the computer is central
to their work. Tr. 216; 272-273; 291 -293. Copy editors and news aides also regularly use
the computer and e-mail in their work. Tr. 74-75; 318:21-25. Bill Nelson, an inside sales
employee, also testified to regular use of his computer in his work. Tr.315:1-10. Allof
the newsroom employees, and inside classified sales employees, have computers with an
e-mail address. Tr. 161:1-5, 313-314. Outside sales employees have access to e-mail on

one computer, but each employee has his or her own e-mail address. Tr. 361:21-362:3.

(Register Guard employee e-mail addresses have “@ouardnet.com” as the suffix. Tr.
171:13-22.) These addresses are published to the public at the end of newspaper articles.
Tr. 292:23, 294:12-17, regarding features articles. They are also made available to the
public on the Register-Guard’s website (Tr. 323, and
www.registerguard.com/standingdocs/e-maillist.html), and are given over the telephone
on the newspaper’s “Guard line” (Tr. 323). Furthermore, there are two bureau employees
who are located outside of Eugene, in Salem and Florence. These employees regularly
communicate with the Eugene office via e-mail and long-distance telephone. Tr. 167:25-
169:7.

In addition, where employees may previously have discussed various non-work
related issues (including working conditions and bargaining matters} on the workroom

floor, they now regularly engage in that kind of communication via e-mail. E-mail in this
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workplace, as in others, quite often has the conversational tone and rhythm that other
“oral solicitations” do. In this workplace, one employee when testifying about office e-
mail usage described it as “very similar to just plain conversation.” Tr. 274:13-22, and see
Tr. 164:23-165:6 (nonwork e-mail described as “used essentially to carry on
conversations™). As such, under Republic Aviation, the employer may not 1ssue an
absolute ban on all section 7 subjects in the “virtual” space of the e-mail system.

In the seminal case of Republic Aviation, the employer had sought to ban all
union solicitations on its property. Through careful application of the law’s purpose to
the realities of the workplace, the Board created and the Supreme Court endorsed a
principle that infringed on the employer’s theoretical “property right” of complete control
over what was said and done on its real property. The Supreme Court held that:

[n]o restriction may be placed on the employees' right to discuss self-

organization among themselves, unless the employer can demonstrate that

a restriction is necessary to maintain production or discipline.

Republic Aviation Corp. v. NLRB, 324 U.S. at 803.

And,

[Tlnconvenience, or even some dislocation of property rights, may be
necessary in order to safeguard the right to collective bargaining.

Id., at fn 8, citing the Board’s decision below in the companion case Le Tourneau,
54 NLRB 1253, 1265 {(1944), exf Jenied 143 P24 67 (5% Cir. 1944), reversed 324 U.S.
793 (1945).

The principle established by Republic Aviation is logically and correctly extended

to electronic communications since these have become, in this workplace, a common
manner of general communication, and the employer has not demonstrated that an
absolute ban on Section 7 content is necessary “to maintain production or discipline.”
The ALJ correctly found that there was no evidence introduced that sending e-
mails to multiple addressees affected production or discipline. D.9, L.2-5. Indeed, the
Register-Guard has not even alleged — much less proven — any actual dislocation of
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property rights, other than a theoretical one. Employees already self-regulate their breaks.
Tr. 114:17-20; 383:12-25. There was no evidence that employees are abusing this
practice or that productivity or efficiency has suffered by employee use of e-mail for
nonbusiness purposes. Also, the Company’s position on its 1996 Policy would allow
personal nonbusiness use to continue. Thus, the Register-Guard has already ceded -- and
will continue o cede -- some dislocation of pure property rights. Furthermore, e-mail
messages take place at no additional cost to the Employer. (Unrebutted testimony of Joe
Clark, information systems department employee, Tr. 322-323). Employee exchanges via
e-mail are as cost-free to the employer as are face-to-face conversations which take place
in an employer-provided work area, hallway or breakroom.

The General Counsel has also logically advocated that oral rather than written
solicitation rules should apply to the use of employer e-mail, given its invitation to a “real

time” response and ongoing employee interaction. See Pratt & Whitney, Advice Mem.,

Docket Nos. 12-CA-18446, et al., at p. 9 [abridged version found at 1998 WL
1112978](February 23, 1998)(hard copy is attached hereto):

[I]t has been widely recognized that at least some E-mail messages are not
merely analogues of printed written messages; rather, they have been
characterized as “a substitute for telephonic and printed communications,
as well as a substitute for direct oral communications.” [citing In Re
Amendments to Rule of Judicial Administration, 651 So.2d 1185 (Fla.
Sup. Ct. 1995)]. There has even boen Ceongressional recognition that E-
mail “is interactive in nature and can invelve virtually instantaneous
‘conversations’ more like a telephone call than mail.” [citing, H.R. Rep.
No. 647, 99 Cong. 2d Sess. at 22, discussing the Electronic
Communications Privacy Act of 1986].

In this Advice Memo, the General Counsel also quoted at length from a legal
observer who considered the conversational attributes of electronic mail:

Like speech, e-mail is often informal and individually targeted. But even
where an initial message is neither informal nor personalized, it is still not
merely equivalent to a flyer because e-mail allows the reader to talk back.
This ability to exchange ideas and discuss what action to take collectively
is the key to the effective preservation of labor rights and the equalization
of bargaining power. Conversation provides the opportunity to meet the
listeners’ resistance point by point as it develops, producing fuller
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deliberation about issues as well as a better chance of swaying the skeptic

than does the more limited and formal medium of distribution. Likewise,

electronic communication promotes responsive interchanges, not just an

exchange of position papers. . . . Thus, electronic communications

promote a multiplicity of interchanges and, on the level of values,

resemble speech more than distribution of literature.

Id. at 9, citing Elena N. Broder, Note, “(Net)workers’ Rights: The NLRA and Employee
Electronic Communications,” 105 Yale Law Journal 1639, 1662 (1996).

In a recent case submitted to the Division of Advice [ American Publishing
Company, Adv. Memo in Case 13-CA-38098, 2000 WL 33252006 (February 4, 2000},
the Newspaper Guild of Gary, Indiana challenged a newspaper employer’s policy that no
“Union business” be done on any “company equipment such as computers, e-mail or
telephones.” Consistent with the opinion that e-mail is analogous to oral solicitation, the
General Counsel directed Region 13 to issue complaint over the employer’s policy stating
that an employee “has a right to use non-working time for activities protected by Section
7, even on the Employer’s property and even in working areas.” [Relying on Republic
Aviation, 324 U.S. 793, 803-04 n.10 (1945).]

While the ALJ’s assertion that an employer may ban all personal use of employer
media may be true regarding some media, he erred in stating that the Board has found no
violation in non-discriminatory limits on e-mail.”> While the Board has found that an
employer may pui nea-discriminaiory limits on employer bulletin boards, public address
systems, and video equipment, in none of those cases did the Board uphold an outright
ban on Section 7 uses of a media that employees had used to regularly communicate with
cach other regarding non-job topics. See Honeywell, Inc., 262 NLRB 1402 (1982), enfd.
722 F. 2d 405 (8th Cir. 1983) (found employer discriminated by banning Section 7

communications from bulletin board); Mid-Mountain Foods. Inc.. and UFCW Local 400,

2As noted by the ALJ, Adrantz AAB Daimler-Benz Transportation NA, Inc., 331 NLRB No. 40
(2000) affirmed an ALJ holding that the Respondent’s ban on non-business use of its e-mail
system did not violate Section 8(a)(1) of the Act where no exceptions were filed to this holding.
Thus, the Board was not confronted with the question as to whether a violation had occurred.
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332 NLRB No. 19, slip op. at 2 (2000) (employer, which had placed TV permanently set
to CNN in employee break room, did not have to permit Union bringing in VCR to show
video on the TV).?

Unlike such static forms of media as TV’s, P.A. systems, and employer bulletin
boards, e-mail, as noted supra, permits interactive exchanges akin to conversation. In
accordance with this principle, General Counsel and the Charging Party urge that the
Board- squarely confronted with this 1ssue for the first time*~ adopt the view that the
virtual space of e-mail in which employees meet and work and speak to each other is a

«work area” under Republic Aviation. As such, employees should not be prohibited from

the responsible use of e-mail during non-work time for the discussion of working
conditions and representational issues. The Communications Policy maintained by the

Respondent— which bans such solicitation during non-working times— must then be

presumed illegal under Republic Aviation.
Moreover, even if the proposed ban were more narrowly stated to regulate only
communications originating with the Guild qua union such a ban would nonetheless

offend the mandate of NLRB v. Magnavox, 415 U.S. 322, 85 LRRM 2475 (1974) against

union waiver of certain Section 7 activity in the circumstances of this case.’ First, all of
the officers and representatives of the Eugene Newspaper Guild are bargaining unit

members. None are full-time paid officers who could be viewed as “outsiders” or as

3The ALJ’s assertion that an employer may ban solicitation on company phones is borne out only
in dicta in Union Carbide Corp., 259 NLRB 974, 980 (1981), enfd. in relevant part, 714F.2d
657, 663-664 (6™ Cir. 1983), which need not have reached that conclusion as it had already found
that the company had discriminated against Section 7 activity by disciplining an employee for
solicitation of union activity on the phone, while permitting other personal phone use by
employees. The issue of a complete employer ban on solicitation over the phone was not before
the Board in Union Carbide.

‘A5 E.I du Pont de Nemours & Co., 311 NLRB 893 *1883 found discriminatory application of
the employer’s e-mail policy, it did not have occasion to decide whether the employer could ban
all solicitation from its e-mail system.

5Qee Section B, infra, for a fuller discussion of Magnavox.
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“nonemployees” who might enjoy lesser rights to communicate at the workplace.
Because all Guild representatives are also employees of the Employer, they must enjoy
the same unfettered right to communicate at the workplace on matters affecting terms and

conditions and regarding other “union business.” See General Motors Corp. v. NLRB,

512 F.2d 447 (6" Cir. 1975), citing Magnavox; National Vendors v. NLRB, 630 F.2d

1265, 105 LRRM 2281 (8% Cir. 1980) (bargaining team member had nonwaivable right to
discuss contract negotiations at his workplace).®

More fundamentally, we submit that the ability of a union to communicate at the
workplace with unit members regarding their terms and conditions of employment is a_
condition precedent to the employees” ability to evaluate the union’s effectiveness as their
bargaining representative. Union members could not, for example, intelligently evaluate
their union’s positions in collective bargaining without access to basic information from
the union regarding the status of such bargaining. Because the employees’ nonwaivable
right to communicate on collective bargaining matters is dependent on a union’s ability to
communicate information to the employees on these issues, Magnavox, we submit,

protects such communications from contractual waiver.”

s A perfect example is posed by the hypotherticai of a Guild cfficer who takes a position
in opposition to the other Guild officers on matters of collective bargaining. Under the
Magnavox doctrine, that officer/employee must enjoy an nonwaivable right to raise his or
her voice in opposition to the Guild’s position, to criticize Guild actions and judgments,
and to raise issues regarding the fitness of other Guild representatives for office. That the
individual is a2 Guild officer does not dilute the strength of his Section 7 right to
communicate on union matters of fundamental importance to the bargaining unit. See
General Motors, supra.

7 While the Board has recognized the lawfulness of a union’s contractual waiver of its
right to distribute institutional literature at the workplace, see e.g., Ford Motor Co., 233
NLRB 698, 96 LRRM 1513, the literature in question has been about matters other than
employees’ terms and conditions — material regarding union meetings, social affairs,
union elections, union membership and dues payments, for example. No Board case to
date has permitted the waiver of a union’s communication rights regarding matters of
fundamental import to the bargaining unit.




B. The ALJ erred in not finding that the Company’s Counterproposal 26 would
require the Union to unlawfully waive Section 7 protected solicitation rights of its
members, as such failure to find and conclude is contrary to law.

(Charging Party’s Cross-exception 6)

Under governing Supreme Court and Board law, a union may not lawfully waive
employee rights to engage in certain kinds of speech in work areas on non-work time.

NLRB v. Magnavox, 415 U.S. 322, 85 LRRM 2475 (1974). In Magnavox, the Supreme

Court invalidated a longstanding, collectively-bargained blanket no-distribution rule
because it waived fundamental employee rights, reasoning:
The place of work is a place uniquely appropriate for dissemination of views
concerning the bargaining representative and the various options open to the
employees. So long as the distribution is by employees to emiployees and so long
as the in-plant solicitation is or non working time, banning of that solicitation
might seriously dilute Section 7 rights.
Certainly, under the narrowest reading of Magnavox, speech about decertification may
not be restricted (except where the employer demonstrates some bona fide business
justification®, which it has not even attempted to do in this case). However, Magnavox’s
logic surpasses that narrow issue, and later Board cases have clearly extended the
Magnavox holding to other topics that would be banned under the Employer’s electronic
communications proposal at issue here.
Subsequent Board decisions have established that there can be no valid and legal

waiver of employee rights to communicate at the workplace on any matter directly related

to their employment relationship or their working conditions. Ford Motor Co., 233

NLRB 698, 96 LRRM 1513 at 1515 (1977); MecDonnell Douglas, 210 NLRB No. 29

¥ The Company neither raised nor presented evidence on issues of productivity, cost, efficiency
or discipline. Rather, what evidence there was on this issue tends to demonstrate that use of e-
mail in the workplace for business and nonbusiness purposes has created efficiencies that have
ultimately benefitted the employer. The Company’s only evidence appears o be that the
communications system, including all the hardware, was a multi-million dollar investment. There
was no evidence, however, of any adverse impact from non-business messages from employee to
employee. Joe Clark, an employee :n the Information Systems Department, testified that e-mail
messages present no unique or additional cost to the employer and that text messages do not put
any measurable burden on the employer or its computer system. Tr. 322:19-323:1.
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(1974). This extension of Magnavox is intended to safeguard the workplace rights of
employees to discuss or solicit employee support on matters affecting any and all terms
and conditions of employment, regardless of whether or not the union supports their
position. Thus, employees must remain free to discuss and debate ongoing contract
negotiations, wages and other employment benefits, issues affecting their workplace,
management supervision, and their general support for collective bargaining. Only
through the free discussion of such matters at the workplace, the Board has reasoned, may
employees intelligently evaluate the performance of their bargaining representative and

their rights of self organization. See Mead Corp and United Paperworkers Int’l Union,

Local 731, 331 NLRB No. 66 (2000)(Section 7 rights include the right “to engage in
activities by which employees may seek to change their bargaining representative, to opt

for no bargaining representative or to seek to retain the present one.”).

IIL. CONCLUSION

For the foregoing reasons, the Charging Party respectfully requests that the
Decision of the ALJ be reversed with respect to his finding that the Communications
Policy itself was not a facially overbroad no-solicitation rule, and his failure to find that
the Company’s Counterproposal 26 would cbmpel the Union to waive unit members’

rights to use e-mail for Section 7 purposes.

Respectfully submitted,

Barbara L. Camens ~

Derek J. Baxter

Barr & Camens

1025 Connecticut Avenue NW, Suite 712
Washington, D.C. 20036

(202) 293-9222

Fax (202) 293-9222
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Counsel for Charging Party
The Eugene Newspaper Guild

Dated: May 15, 2002

CERTIFICATE OF SERVICE

I hereby certify that I sent a copy of The Charging Party’s Cross-Exceptions to
Decision of Administrative Law Judge, and Brief in Support of the Charging Party’s
Cross Exceptions to Decision of Administrative Law Judge this 15th day of May 2002 by
delivering a copy of same by overnight delivery to:

Michael Zinser, Esq.
The Zinser Law Firm
150 Second Avenue, North
Nashville, TN 37201
and to:
Adam Morrison
NLRB, Subregion 36

601 SW Avenue Suite 1910
Portland, OR 97204

Derek J. Baxter
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'National Labor Relations Board D l ST RI B
OFFICE OF THE GENERAL COUNSEL i
Advice Memorandum
g ‘ DATE: February 23, 1v98

Rochelle Kentév, Regional Director | FRELEASE

™0
Region 12 §
FROM : Barry J. Kearpey, Associate General Counsel
Divisicn of Adwvice , 512-5012-0133-1100
. . : 512-5012-0133-5500
SUBIECT,  Pratt & Whitnéy , 512-5012-1725
Cases 12-CA-18446, 12-CA-18722, oy 512-5012-1725-8800

32-CA-18745, 12-CA-18863 512-5012-1737

-

These cages were submitted for advice as to whether the
Employer can lawfully prohibit all non-business use of
electronic mail (B-mail), including employees’ mesnsages
otherwise protected by Secticm 7.

EACTS

In October 1995, several employees of the engineering
department of Pratt & Whitney (the Employex), located in
West Palm Beath, Florida, decided to form the Florida
Professional RAssoclation {the Union), with the intent of
representing for collective bargaining the approximately
2450 professional and technical employees of the engineering
department.l | As part of the Union’s organizing campaign,
the employees sent or forwarded various E-mails to fellow
employees, 'in}r:luding information addressing such subjects as
salaries, 1ay~'pif£s, NLRB procedures, and unionization
generally. In addition, the Union established a "web page®
and posted orxganizing information accessible through the
Internet. The Union also distributed organizing macerlals
in common non-work areas open to employees, including an
engineering department cafeteria and plant entrances.?

The evic‘iehce regarding the Employer’s engine2ring
department employees’ work is as follows. One employee has

1 A representation election was held on May 29, 1397. The
ballots from that election have been impounded, pending
Board review iof the Regional Director’s Decision and
Direction of !Election.

2 The Region has determined to issue complaint alleging that
the Employer iviolated the Act by interfering with such
distribution based upen an unlawfully overbroad no-
solicitation rule,, '
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attested that| he spends 75-80% of his time on the computer.
Another employee said that E-mail is the way the employees
communicate with one another since they are always at their
computer terminals. A third employee stated that E-mall is

_employees’ main method of communicating. DMoreover, the
. Region‘s Decigion and Directiocn of Rlection (DDE) indicates

that most or &1l of the employees in the proposed unit (s} do
a significant] part of their work using computers znd may
similarly rely upon various network communications in their
work. PFor example, the largest group of workers discussed
in the DDE, 1,392 engineering assoclates, engineers, senior
engineers, and project engineers assigned to the engineering
core units, is ‘‘tasked with the design and development of
the Employer’s propulsion systems through the application of
advanced design methodologies and data acquisition
systems.'’ Moreover, the Employer’s own policies, which
give all of the affected employees access to the Employer’s
E-mail system while claiming to limit the use of E-mail to
only businesstrelated purposes, shows how essential B-mail
is to these employees’ work. Finally, the importance of

computers and; E-mail to the employees’ woxrk is demonstrated

by certain Employer programs, Under these programs, the
Employer provides approximately ten percent of employees
with lap-top computers to emable them to access thelr E-mail
from outside khe Employer’s facility, and approvesg other
employees’ accessing the Bmployer’s computer network using
their own computers. Thus, the employees appear to
communicate primarily by E-mail and spend most of their
working time pn their computers.

The Employer has long had a written policy prohibiting
use of the Employer’s computer resources for non-business,
unauthorized, or personal purpoges. This policy has not
been strictly enforced with regard to E-mall messages, and
employees regularly send each other personal messages and
announcements, humorous stories, and other non-business E-
mail. [ _

Since August 1996, several of the employees active in
the Union‘s organizing campaign have been warned, suspended,
or otherwise disciplined for their use of E-mail for Union
messages or because other employees have downloaded
information from the Union‘s web page onto the Employer’s
computers.3 The Region has Cetermined to issue complaint
alleging that the Bmployer violated the Act by, inter alia,

3 After the employees were disciplined, the Union placed a
meesage on it:.ésl web page urging employees not to use the
Employer’s computers to download Union information or to
correspond with other employees, but instead to use personal
computers at home. '

3
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disparately and discriminatorily enforcing. its policy on
computer use, and its no-solicitation rules generally,
against Union messages, ana that the Employer’s no-
solicitation rule is overbroad on its face. These issues
have not been isubmitted to the Division of Advice. The sole
gquestion submitted in the instant: cases is whethexr the .

.Region should ladd an additional allegation that the

Exployer’'s poliicy is facially unlawful because it completely
prohibits any use of the Employer's computer resources for
employees’ megsages otherwise protected by Section 7.4

TIO

HWe conclﬁde that the Employer’s prohibition ¢f al) non-
business use of electronic mail (B-mail}, including .
employees’ messages otherwise protected by S8ection 7, is
overbroad and facially unlawful. While the Board has :
specifically held that an employer may not discriminatorily
limit employeés’ use of E-mail for Section 7 purpcses,® the
Board has not.yet ruled upon the ‘legality of & non-

discriminatory prohibition of employees’ use of E-mail for
organizing or. other Section 7 messages.®

[
[

4 As set fortﬁ ‘more fully below, we emphasize that the :
instant cases| present a very limited issue, i.e., the sole
question of whether an employer can issue a complete ban on
all non-business use of E-mail. The Employer has set forth
no exceptions to the rule, ncr has the Employex
demonstrated, | or even articulated, any special circumstances
supporting the prohibition. :

S E. I. du Poht & Co., 311 NIRB 833, 919 (1993).

6§ This issue was not presented to the Board in du Pont; it
was not alleged in the complaint in that case, and it
remains an open guestion. We note that in gu Pont, the
Board granted the employer/respondent’s motion (agreed to by
the General Counsel) to limit the ALJ'S proposed remedy,
which would Have required the employer in that case to cease
and desist " lp]rohibiting bargaining unit employees from
using the eldctronic mail system for distributing union
literature o notices." Instead, the Board ordered the
employer to dease and desist "[d] igcriminatorily prohibiting
bargaining ugit employees from using the electronic mail
system for distributing union literature or notices." We
conclude that this change does not reflect any Board opinion
as to the lawfulness of a non-discriminatory prohibitibn,
however, as it merely corrects the order to match the
violation alledged by the General Counsel and found by the
administrative law judge and the Board.

3:3TEM, Page 4
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A. Regublic? Aviation: Principles Regarding
Solicitation

The stari:ing point for amalyzing this questicn must be
the line of cases involving no-solicitation and no-
distribution policies exemplified by the Board’s, and the

Supreme Court!s, decisions in Republic Aviation Corp.7 and
8

T ea ig.

In Republic Aviation, the employer discharged an
employee for wearing a union steward button while working
and for handipg out union cards inside the plant during non-
working time.| The empioyer’s action was based upcn a rule
prohibiting all solicitation in the plant, which had been
promulgated prior to the onset of any organizing activity,
and the Boardilheld that the rule was not discriminatorily
applied - against the union supporters. However, the Board
held that the:‘‘rule prohibiting union activity on company

" property cutside of working time constitute(d]l an

unreasconable impediment to self-organization’’ and was
unlawful given the absence of special circumstances or
‘‘cogent reasdn, warranting excension of the prohibition to
non-working time, when production and efficiency could not
normally be atfected by union activity.’’?

In Le Tourneau, the employer suspended two employees
for distributing union literature in the employer’s plant
parking lot, bBased upon a non-discrimimatory application of
a no-digtribution rule, The Board held the rule to be a

unreascnable impediment te organization, given the layout of

the area surrdunding the plant, which rendered the
distribution of literature outside of the employer's
property ‘‘virtually impossible.’’3®

7 51 NLRB naé {1943), enfd. 142 F.2d 183 (24 Cir. 1944),
affd. 324 U.8. 793 {1945). ‘

® 54 NLRB 1253 (1944), enf. denied 143 F.2d 67 (5th Cir.

1944), reversed 324 U.S. 793 (1945).

51 NLRB at 1187.

] .

10 54 NLRB at 1261. Significantly, the Board foreshadowed
its decision in Stoddard-Cuirk Mfg, Co,, discussed below, by
noting that, while the Board had previously held that
concerns regarding litter might support the reasonableness
of rules limiting distribution inside plant premises, this
did not serioajsjly impede organization, ‘‘since the employees
could effectively distribute literature at the plant

gates. "’ Ibid.
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T striking a balance between employer and employee
rights, the Bdard articulated several important principles
in these cases, affirmed by the Supreme Court. First, the
Board and Couxrt made it clear that an employer's managerial
or property rights are not, in themselves, digpositive of
the lawfulness of even a non-discriminatory rule. Thus,

v [ilnconvenience, or even some dislocation of property
rights, may be ?necessar{ in order to safeguard the right to
collective bargaining.*}*

seéond, rikie Board decided that while an employer has a

right to expedt that employees’ working time be fox work, *2

an employee equally has & right to use non-working time for
activities protected by Section 7, even on the Employer’s
property.}3 In affirming the Board's analysis,4 che
Supreme Court in Republic Aviation firmly established the
rule that, while employers are rebuttably presumed to act
lawfully when they limit employees’ right to solicic other
employees during working times,1% prohibitions on employee
solicitation during non-working time, even in work areas,
are presumed o be unlawful.l® This presumption of

11 324 U.S. at:sf 802 n.8 (noting the Board’s quotation from

NLRE v. Cities Service 0il Co,, 122 F.2d 149, 152 (ad Cir.
1941)). o

12 wThe Act, of course, does not prevent an employer from
making and enforcing reasonable rules covering the conduct
of employees ¢n company time. Working time is for work.’’
Id. at 803 n.10, guoting Pevton Packing Co., 49 NLREB 828,
843 (1943). .

13 It is no less true that time outside working hours,
whether before ox after work, or during luncheon or rest
periods, is an employee’s time to use as he wishes without
unreasonable restraint, although the employes is on company
property.’’ Id. at 803-04 n.10.

14 The Board’s ‘analysis, and the presumptions utilized
therein, were| first articulated by the Board in Payton
Packing, 49 NLRB at 843-44.

15 wsye 4s . . . within the province of an employer to
promulgate and enforce a rule prohibiting union solicitation
Guring working hours. Such a rule must be presumed to be
valid in the absence of evidence that it was adopted for a
discriminatory purpose.’'’ 324 U.S. at 803 n.l0.

16 v1r is . . . not within the province of an employexr to
promulgate and: enforce a rule prohibiting unicn solicitation
by an employee outside of working hours, although on company
property. Sugh a rule must be presumed to be an

3

/1é



" Pvi SCHUERIN CAMPEELL; 2063784132; Oct-5-0C  3:38FM; Page

Cases 12—CA~18446, et al. ‘ -

unlawfulness may be overcome if the employer can demonstrate
that the restriccions are necessary to maintain production
or discipline . l?

B. Stoddard+Quirk: Solicit and Di bution

I shed

Subsequent: to Republic Aviation, the Board established
a distinction ibetween employer policies limiting employees’
solicitation of fellow employees and those that limit the
distribution of written materlals.?® In Stoddard-Quirk, the
employer discharged an employee, claiming that the employee
distributed literature in the employer’s par};xng lot in
vioclation of a rule prohibiting unauthorized distribution of
literature on ! ‘‘company premises.’’ The Board held both
that the employer’s reliance on the rule was pretextual, and
that, in any dase, the employer’s application of its rule
would have been unlawful as the asserted conduct took placge
in the parking lot and not in any work area of the plant.!?

. _La_ggw is generally cited for the simple
proposition that an employer may limit the distribution of
written materials in work areas because of a presumed
legitimate concern regard:.ng the potent:.al for litrexr, 20
The Board‘s opinion in Stoddaxd-Ouirk, however, is much more
expansive and isubtle than that. The Board does rely on the
potential for 1ittez: as & bhasis for its holding, but it
explicitly stdted that, "because [this consideration]
presents only !one side of the employer-employee equation, it
does not whol}.y rasolve the problem."m Instead, the Hoard

- unreasonable :ampedlment to self-organization and therefore
discriminatory in the absence of evidence that spec:Lal
circumstances imake the rule necessary in order to maintain
production or d1$c1pllne t+ Id. at 8032-04 n.10.

17 1bid.
18 ;Qddard..gﬂj; rk Mfg, Co., 138 NLRB 615 (1962) .
49 Ig. _at 623

20 The Board‘s: acknowledgment of the legitimacy of an
employer’s concern regarding litter long predated Stoddard-
Quirk and the iBoard’s formulation of the sclicitation/
distribution dichotomy. See, e.g., Tabin-Picker & Co., 50
NLRB 928, 930 !(1943); Frank W. Vanderheyden, “Emp;Loyee
Selicitation and Distribution -- A Second Lock, '’ 14 Labor
Law Journal 781, 786 (1963), and cases cited therein.

21 138 NLRB at§ 619.
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also examined the employees’ jnterests in distributing
literature and| concluded that the employees’ purpose can be
satisfied as long as the literalure ig received by other
employees, such as by distribution at plant entrances or in
the parking iot. The Board held that, unlike oral
solicitation, the permanent nature of written literature
allows it to be read and reread at the receiving employees’
convenience, his factor obviates the need for employees LO
be able to diskribute the literature throughout tha
employer’s facility because, unlike solicitation, ~he
purpose of distributing the literature ig achieved as long
as it is receiwved.

i
The Board’s opinion in Stoddard-Ouixk also indicates
that, in the absence of non-work areas where distribution
can take place, the usual presumption permitting an employer
to bar distribution in work aréas may not apply.?? Finally,
the Board in Stoddard-Ouirk made it clear that non-work
areas must be made available for distribution regardless of

other available methods of communication.23

Thus, after Stoddard-Ouirk, the distinction between
solicitation and distribution must be defined based on the
nature of the iemployees’ interesis and purpose in addition
to interests of the employer. Where the communication can
reasonably be expected to occasion a spontanecus response or
initiate reciprocal conversation, it 1s solicitation; where
the communication is one-sided and the purpose of the
communication s achieved 5o long as it is received, it is
distribution.| If it is solicitation, it must Dbe permitted
in all areas in the absence of an overriding employer
interest; if:it is distribution, it may be prohnibited in
work areas unless the employees have no available non-work
areas., - .

Tris helps explain the Board’s characterization of the
circulation of authorization cards and decertification
- petitions as solicitation, not distribution.2?4 Despite the
mass-produced, written documents invelved, the activity of
collecting signatures requires more than mere receipt of

[l

documents, as: characterizes distribution. Insgtead, the

22 Id. at 621! (“‘organizational rights . . . require only
that employees have access to nonworking areas of the plant
premises’ ). | ‘

23 1d. at 622.

24 gee, e.g., Rose Co., 154 NLRB 228, 229 n.1 (1965);
Southwire Co., 145 NLRB 1329 (1964}.
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cards oT petit:éibns are only effective if the recipient
considers and peturns them -- such interchange exemplifies
solicitation. |

c. applicatipn of Stoddard-Quirk to E-mail

Initially, we conclude that the evidence indicates that
the employees in the instant cases use the Employer's
computers and computer network in such a way as to make them
"work areag"’ within the meaning of Republic _aviation and

= . Engineering department employees have
stated that they commnicate primarily by E-mail and spend
most of their working time on their computers. Moreover,
the Region's ODE indicates that most or all of the employees
in the proposdd-unit(s) do a significant part of their work
using computers and may similarly rely upon network
communicationg in their work. As noted above, the largest
group of workers discussed in the DDR, 1,392 engineering
_associates, engineers, senior engineers, and project
engineers assigned to the engineering core units, is
‘‘tagked with ithe design and development of the Employexr’s
propulsion systems through the application of advanced
design methodglogies and data acquisition systems,’’ which
apparently involves significant computer and network
invoivement. ;Tne Employer's own policles underscore this.
point, as the Employer gives all of the affected emplcyees
access to the Employexr’s E-mail system (while claiming to
limit the use of E-mail to only pusiness-related purposes).
The Employer also apparently provides approximately ten
percent of employees with lap-top computers to enable them
te access their E-mail from outgide the Employer’s facility
and approves other employees’ accessing the Employer’s
computer network using their ocwn computers. Taken together,
this evidence!is sufficient to demonstrate that, for these
employeas, their Employer-provided computer networks are .
work nreas since it is on these networks thav thess
employees are!productive. Thus, the computers are
inextricably intertwined with the physical space these
employees occupy and the “wyirtual space’’ they access on
the various networks to perform their jobs and, as such, are
“'work areas’f within the meaning of Republic aviagion and
Stoddard-Ouirk. .

Given this conclusion, the application of Rerublig
Aviation and g;oddagg-g{girk to E-mail communication is
straightforward -- the balance of interests has already been
struck in those cases. Thus, in the instant cases, the
Employer may not prohibit messages that ¢onstitute
colicitation ag there is no evidence of special
circumstances that make such a prohibition necessary in
order to maintain production or discipline. Moreover, it is
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clear that at least some g-mail messages sufficiently carry
the indicia of oral solicitation to warrant similar
treatment. For example, if two of the Employer’s employees
have an interactive B-mail "conversation’ in real time
regarding the [Union’s organizing campaign, or some
collective grievance, when both employees are not on work
time, this cannot be meaningfully distinguished from any
other verbal golicitation.

Indeed, it has been widely recognized that at least
some E-mail massages are not merely analogues of printed
written messages; rather, they have been characterized as
“\a substitute for telephonic and printed communications, as
well as a substitute for direct oral conmunications. 25
There has even been Congressicnal recognition that E-mail
*is interactive in nature and can invelve virtually
instantaneous | conversations’ more like a telephone call
than mail."36 | As one observer has commented:

Like speéch, e-mail is often informal and
individually targeted. But even where an initial
message is neither informal nor personalized, it
is still not merely eguivalent to a flyer because
e-mail allows the reader to talk back. This
ability to exchange ideas and discuss what action
to take collectively is the key to the effective
preservation of labor rights and the egqualization
of bargajining power. Conversation provides the
opportunity to meet the listener’s resistance
point by point as it develops, producing fuller
deliberation about issuas as well as a hetter
chance of swaying the skeptic than does the more
Timited &nd formal medium of distribution.
Likewise),  electronic communication promotes
responsi;ra interchanges, not just an exchange of
position, papers. . . . Thus; electronic
communications promote a multiplicicy of -
interchanges and, on the level of values, resemble
speech more than distribution of literature.?’

25 13 Be: Amer to Rule of Judicial Administgation, 651
So. 2d 1185 (Fla. Sup. Ct. 1%95).

26 H.R. Rep. N‘o 647, 99th Cong., 2d Sess. at 22, discussing
the Electromic Communications Privacy Act of 1986.

27 Elena N, Bir’oder, Note, {let}workers’ Rights: The NLRA

and Employee :Electronic Communications,’’ 1C5 Yale Law

Journal 1639, 1662 {1996) .
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On the other hand, from the employer’s perspective, at
leasgt some E-mail may seem more like the printed documents
classified as distribution.?® While B-mail does not cause
the physical litter problems that written literature can
create, it can take up "cyberspace" and thus has the ’
potential te affect the performance of an employer’s
computer network. Moreover, even if the message is composed
and sent on the sender’'s non-working time, it may well
appear during|the reciplent’s working tine, therehy possibly
causing disruption and affecting production.??

Despite these legitimate employer concerms, we conclude
that at leastisome E-mail nevertheless warxante treatment as
oral soliecitation. An employer xule prohibiting such
solicitation, {under the analysis approved in Republic
Lviation, should be presumed unlawful in the absence of
evidence that: special circumstances make the rule necessary
in order to maintain production or discipline. ,
Significantly; the Republic pviation presumption does not
consider the availability of alternative means of
comrmunication’ between employees. Thus, if some E-mail is
properly claseified as solicitation, the Employer’s rule is
unlawfully overbroad regardless of the ability of employees
to otherwise converse, or to distribute literature in non-
work areas. A minimal burden placed upon an employer’s
computer network by such electronic traffic does not
constitute spécial circumstances making the rule necessary
to maintain production or discipline, and it should not

t

outweigh the employees’ Section 7 interests.

28 See, e.g., Donald H. Seifman & Craig W. Trepanier,
““Evolution of the Paperless Office: Legal Issues Arising
out of Technology in the Workplace,’’ 21 Employee Relations
- Law Journal 5, 25 (Winter 1985/96), quoting Frank C. Morris,
Jr., '“‘E-Mail;Communications: The Next Employment Law
Nightmare, '’ €108 ALI-ABA 623, 630 (June 1, 1895j.

2? We also note a concern that has been raised as a
presumably legitimate motivation for banning non-business E-
mail, but which has not been raised by the Employer in the
_instant cases| -- potential employer liability for sexual or
racial’ harassment. See, €.9., Seifman & Trepanier, 21
Employee Relations Law Journal at’ 19-21. In any case, such
concerns are more appropriately addressed by a narrowly
limited ban, 50 as not to override the important employee
rights proteckted by Section 7. Thus, a clear harassment
policy or a ban with an exception for messages concerning
unionization pr other types of mutual aid and protection
would meet the required standard, properly balancing
employer and employee interests.
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Tn the instant cases, of course, the Employer’s rule
prohibits ail Aon-business use of E-mail, including
solicitation messages protected by gection 7. Thus, based
upon the above analysis, it is overbroad ‘regardless of
whether a less restrictive nile might be lawful. Therefore,
we conclude that the Employer's rule at igsue herein is
facially unlawful. .

Finally, -we note that, given the breadth of the
Employer's rule, we are mot presented in the instant cases
with the full panoply of issues that may arise in future
cages. For example, our conclusion does not rest on a
finding that all E-mail messages must necessarily be treated
as solicitation. Given the breadth of the Employex’s rule
in the instant cases, which prohibits all non-business use
of E-mail, we need only determine that there ave sSomL
messages that cannot be prohibited; we need not decide
whether there is an B-mail equivalent to "distribution® or
determine the precise boundaries of any such categories.

Another set of issues that is not presented 1in the
instant cases but that might arise in later cases involves
definitions off working rime with regard to employee use of
empleyer computer resuurces. While working time has always
been somewhat difficult to exactly define, the lines between
working time and non-working time may be even more blurred
and doubtful with regard to professional and quasi-
professional. employees whose work involves extengive use of
computers.3®¢ The times {and places) in which these
employees perfarm their work may be far more flexible and
fungible than those of the industrial factory employees at
issue in Republic Aviation. flowever, this questiocon is not
implicated in!the instant cases, as the Employer has net
limited its rule to employees’ working time, nor has it
imposed the disciplinary actions at issue because of any
clzimed mizuse of working time.

-'Final.‘x.y, if{‘ae need not address here: (1) employees’ USe
of employer e‘g_ectronic spulletin board® systems;31 (2) non-

30 gee, e.g., Broder, supra, 105 Yale Law Journal at 1659-
1660 ("many of the assumptions underlying the traditiomnal
presumptions are frequently 1o longer true . . . Thus, for
many [computer users], the nonwork-time presumption is
essentially meaningless”).

31 In this reigard, we note that the Roard has clearly stated
that employees do not have a right of access to employer
bulletin boards in the absence of discrimination. See,
e.g., J. C. Penney, Ing.. 325 NLRB 238 (1996) (‘'‘An employer
has the right to restrict the use of company bulletin
boards'’); Hopeywell, Inc.. 262 NLRB 1402, (1982), and cases
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employee access to E-mail addresses maintained by the
Employer (all of the individuals involved with the Union
herein are also employed by the Employer); or (3) reasonable
rules limiting B-mail to narrowly address parxticular
problemg, such as rules which only prohibit "mass®
distribution of non-business E-mail massages, 32 which
require that iany non-business E-mall message include "non-
business" inithe title of the message, or which reguire that
any non-business E-mail message must be sent by lowest
priority or otherwise treated so as to limit its
interference {with business-related E-mail. These issues may
be significant in other contexts, but are not raised in any
way by the instant cases.®?

Accordiﬂgly, the Region should add a complaint
allegation in the instant cases alleging that the Employer

P

cited thereir. This dissimilar rule sheds lirtle light on
the issue of E-mail since, in contrast to E-mail, employees
do not generally have access to employer bulletin boards in
the performance of their work, but it may have more
relevance inianalyzing asserted access rights to electronic
bulletin boaxds.

We furt:riaer note, however, that when the Beoard limited
the remedy ordered in ¢du Pont, as discussed supra, it cited
a case involving a discriminatory banm on bulletin board
postings. SHorer Communications, 294 NLRB 1056, 1099
(1983). We helieve that this citation was not intended to
signify that ithe Board saw any analogy between bulletin
boards and E-mail. Storer was originally citced by the
General Counsel merely as an example of a case involving
discriminatory application of an employer’s rule, and there
was no indication in that citation, nor in its repetition by
the employer ior the Board, that it had any significance
bayond that iimited purpose. :

32 we note thiat, as part of the discipline it imposed in the
instant cases, the Employer did require one employee to get
a supervisor’s approval before sending any E-mail message to
a ‘‘distribution 1list’'’ of ten or more addresses. As this
limit was discriminatorily imposed on only one employee, as
it was based upon the unlawfully overbroad rule, and as none
of the employees appears to have been disciplined for the
amount of E-mail sent, we conclude that these cases are not
a vehicle to iconsider the lawfulness of a reascnable rule
limiting excaessive distribution of E-mail as a matter of
production oxr discipline.

P ,
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violated Section g{a) (1) by prohibiting employees from using
E-mail to send messages otherwige protected by Section 7.



